#63 L/26/66

Third Supplement to Memorandum 66-21
Subjectt Study 63(L) - Evidence Code

In this supplement, we discuss the presumptions p;-ovisicna contained in
the Commercial Code. |

As originally proposed by the Commizsioners on Uniform State Laws ; the
Commereiel Cods contained a definition of presumption: |

"Presumption” or "presumed" means that the trier ef fact

must find the. existence of the fact presumed unless and until

evidence is introduced which would suppert a finding of its

nonexistence,

The Ccmmerclal Code was drafted in light of this definition of a presumption.
When the Commercial Code was adopted in California, the definition of a
presumption was deleted for three reasons:

{1} The proposed definition was theught to be ambiguous bécauqe it dia
not state explicitly that the Commercial Code presumptions no 1&:13& exist
when contrary evidence is introduced, thus leaving um_lea.r whether suéh
presumtions affect the burden of proof,

(2) The Commercial Code definltion was inconsistent with existing
Califernia lew and the proponents of the Commercial Code di& not wish to
introduce additional confusion and complexity into exiatiﬁg California law.

(3) The California Law Revision Commission was studying the law of
evidence and the proporents of the Commercisl Code believed that any
revision of the law of presumptions should awaii the recommendation of the
Law Revisien Commlssion,

See Exhibits I (pink) and IT (yellow) attached,

The Commercial Code adopted the view that a presmnptizm requires the

trier of fact to find the presumed fact until evidence is introduced which
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would support a finding of its nonexistence. Under the Commercisl Code,
it seems fairly clear that a presumption did not plsce the burden of
persuasion on the party against whom the presumption operates. See, e.g.,
Cormercial Code Section 3307 (Exhibit III--green). Thus, the definition
of & presumption proposed in the original Uniform Commercizl Code was, In
substance, the description of the mapner in which a presumption affecting the
burden of producing evidence operastes under the provisions of Evidence Code
Section 604: _
60k, The effect of a presumption affecting the burden of

producing evidence i1s to require the trier of fact to assume the

existence of the presumed fact unless and until evidence is

introduced which would support a finding of its nonexistence, in

which case the trier of fact shall determine the exlstence or

nonexistence of the preswmed fact from the evidence and without

regard to the presumption. Nothing in this section shall be

construed to prevent the drawing of any inference that may be

appropriate, ‘ '
This provision should be compared with subdivision (31} of Section 1-201 of
the Uniform Commercial Code {this subdivision omitted in California Commercial
Code):

{31) "Presumption"” or "presumed" means that the trier of fact

must find the existence of the fact presumed unless and until

evidence is introduced which would support a finding of its

nonexistence,

The provisions of the Commercial Code that contain presumptions are
set out in Exhibit IIT (green pages). These are included for your information,
but no change is needed in these sections. The necessary adjustment of the
Commercial Code can be accomplished in one of two ways., First, Section 1201
(Uniform Aet Section 1-201) could be amended to include subdivision (31).
See Bxhibit V (blue pages), This amendment would retain the language of the
Uniform Act, but the amendment would not be as preclse as one thet weuid
recognize the Evidence Code scheme, Accordingly, we recomment that a new

section be added to the California Commercial Code to carry out the intent of
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its original drafters and to harmonize the provisions of the California
Commercial Code with the presumptions scheme of the Evidence Code. The new
section, Section 1209, is set out as Exhibit IV (buff pages).

One additional adjustment is needed 4n the California Commercisl Code.
Section 1202 of the California Commercisl Code provides that certain
evidence is "prime facie evidence." See Exhibit VI (gold page), This
section obviously is intended to provide & hearsay exception and to create
& preswption affecting the burden of producing evidence. Hence, we reccmmend
that Section 1202 be amended as set out in Exhibit VI (gold page).

Respectfully submitted,

John H. DeMoully
Executive Secretary




Memo 66-21 EXHIBI® 1

Bxtract - Sixth Progress Report 1o E
‘the Legislature by Senate Fach- R N T
Fihding Camittee on Judieiary (1959- = - . .0 s
1961) Paxt i, The Uniform Commercial o AR

Coﬁe, Ppo 1"39"'“" .

. ARCTMON nzal(au e ST

 This subsection provides: ¢ ‘Presumption’ or pmume&’ means thet RN L
the trier of faet must find the existence of the fact prosumerd vnles = = . R
and umit wzdenee' is mtroduced which wou.ld sapport & finding. ot i L

B :stcnce

S Pruposéd .ﬁmmdmant ’I‘he Btate ] Comm.ittoe queatiom - "
.. whethet this snbsection is sonsistent 'mth QOP § 1961 bﬂtﬂmnﬂtm e
pseany s;mciﬂc amepdment, .

Rmmmenhtion. It is- reeommendea that tlns snbueemn by

‘l'{t"i.l.

D.scusswn. Tha definition of “presnmphon" in this uhmtmn is Lo e s

© 4 pliscole wherever thgtword is used in the Code, which s leygely im -~ . =~ _ -
..... ST 3 {see. Seetions 18114(3), 133%)1(1), 13414(3}, msm, o
‘vllel},lm@)mdl e

O ' | order thdhort‘hhdoﬂnmonehmmtgmi Lo e
IR ¢ toeI:i;hw ::in neecssary to consider briefly the two leading: thrgl, RSN
SO 7 about’ prol'nmptim the Thayer-Wigmore theory and the Morgan. = ..~ . v - Lo
' B MeCormick theory, According toThagude:gmom.;pmummm a e
" merely changes the burden o! going forward with the the evidence, and, . Rt
_ - : om au’btmhal bﬁﬂtmverhng evidence has %Mﬁt&ﬁiﬁ I o
‘ : ppéatb m the oase. According
e | cf;.;ngumtmmlythobur&enbt ing forward,
n.\; ersuasion and, therefors, et;ntm;e:' 1%1‘ ?';; o::.-e -
' alemm ormulating the charge to the J ia
B ' m?ﬁ o:!ttlﬁﬂa theoy nﬁ an interpretation of the/Chlifornin |
| - statotes (pmo&pan;,-ccrg; 1959 and 1961), the Califamie cours,
B © 7 have reached ihe eonclumon 8 presumption is evidenve'' whivh
- must be by t.hea ng with the evidence wn;.nd:dmg i
- Witkin mﬁ Evidenstk, §' '61 § 102 .(1958). The prineipal ele- ;
e ht the pesuliar. Califiitiia law bave been stated by Profemar .
 James H. Ghardhourn in'an onpublished manuseript 28 follows: .

. . . & preAu » is evidence, weighable ap sncl - -

: “:’ o'y :he ;nr;l gi:; be charged that the opponent of & presump-
tion who does not possess the burden of proof nevertheless bears
the burden to rebut the presamption by evidence of aQuivnlent or

snperias:- ?pﬁmn is vebuttable as & matter o! Inw only by

eonclusiva evidenes from the rebutter or by evidents, frem bis
adversary oy o :



- presumap tiuns.withavimmammryrefomafthe
o eo. A treatimant.of, this subject in connection with

~The Model Code of Evidence promulgated by the Ameriean Law -

Insﬁtuta adopted in Rule 704 the Thayer-Wigmore theory. The Pni.
form Rules of Evidence promulgated by the Commissioners on Uniform
State Laws adopted in snbstance the Morgan-MoCormick theory, This
" definition in” the Uniform ersial Code is subatantially: eopied.

" from paragraph (1) of Rule704 of the Model Codé of Evidenss, Never-
' theless, it doss not expressty adopt the Thayer-Wigmors theory beeause = - -
parsgnph (2). of that Rule, whieh says that &nce substantisl eon-

evidence is introduced ‘“the existenee or nonexistente of the

: fact ia to be determined exaetly as if no presumption had -
ever been applicable in the action’’, is omitted in the Uniformi; Gam
mareial Code, Nevertheless, it has a deﬁmte Thayeér-Wigmore flavor in. .

viwofimdmvatmn,andonesmpwhxttnguonandmythatmm
substantial controverting svidence is introduced, the presumption:dis-

‘béeause that is what the original text did go on to say. It uf__ '

ivable that & court would read into it the latter statement.
, whethier thiz definition ehangea California law
upon how it " will be interpreted, and this id vesy.difScalt to pir

-+ vIf this wabsestion is ultimately interpreted in' harsony with,. M!
; spetions of the Code of Civil Procedure defining -presumptiond gnd their
eftoct, its mhmcoﬂewouldbehnmlgm.but,atthenm‘-"

time, sntirely useléss, On,the other hand, if it is nterpreted difforently

f.mmthnse ueetmm,theruultwﬁuldbethutthmwould'ﬁmlw

thptmm in’ lawsuits arising under the Codé and smothér
otprmmptmminnlloﬂmrlam&!!‘hisweuldhamymd

 result, ugnﬂlesso!whmh law m"batter ”

1t e very diffenlt todefenﬁthapresantﬂnlifomiahwdpmmp-

: ﬁom, km,nomehummodmdammqm‘ o
i “hrt%ertheﬂmfom Gmmiﬂn&ahﬁhepm ‘:7: L

mu" hpth:i l'aw, and, if 50, whethet & sompletely. aim

which anawers nene of. the basie’ problems
reform. At the direstion of the Lepislittixre, the

sien Commission ias for-severdl years been eon
undr of the Uniform Rules of E\gdenea, which :m

the
that nimeotharm




Third Supp.
Memo 66-21

—

EXHIBIT II

Extract - California State Bar
Camittee on the Commercisl Code,
A Special Report, The Uniform
Commercial Code, 37 Calif. State
Bar J. (March-April, 1962) pp. 131~
132,

DEFINITION OF “PRESUMPTION”

Section 11201 (31) of the Official Text says & presumption
means “the trier of fact must find the existence of the fact
presumed unless and until evidence is ‘Miroduéed which
would support a finding of its nonexistenee ™™ ~

Section 11201(31) is not in S.B. 1093 for two reasons:
(1) It is ambiguous, and (2) it would establish a law of
presumptions in lawsuits arising under the Code different
from that .applicable in other California litigation, ... -

Section 11201(31) is ambiguous because it borrows, .anly
the first paragraph of Rule 704 of the Model Code of Evie
dence.® The second paragraph of Rule 704 provides that
once substantial controverting evidence had been introduced,
the presumption disappears from the case, adopting the
“Thayer-Wigmore theory” of presumptions. The Uniform
Rules of Evidence,*! on the other hand, adopt the “Morgan~
MeCormick theory”: A presumption remains in the case
and changes not merely the burden of going forward with
evidence but also in some cases the burden of persuasion,
Half of the Model Code of Evidence definition fails to indi-
cate which of these rival theories was intended.

California law is already confused and follows neither of
the leading theories. The California courts have stated that
‘a presumption is “evidence” to be weighed by the trier of

fact along with other evidence in the case.d? While Califor-

nia law needs clarification and probably reform, the incon-
clusive Code provision would accomplish neither. Further,

* it would be unwise for one law of presumptions to apply

generally and another to apply in actions under the Code,
especially when Code and non-Code issues might often be
intermingled in a single lawsuit.

The Celifornia Law Revision Commission has been mak-
ing a study of the Uniform Rules of Evidence with a view
toward a general statutory reform of the law of evidence,
Any revision of the law of presumptions should await the

" results of that study.

* The Model Code of Evidenc
Institute in 1543 . ¢ Was adapted by the American Law

* The Unitorm Rules of Evidence were develaped by the National

Conference of C
" Seonr tmmupa?észsa&m' ; Pulos

) Y. y 388, 247 P, .

Pulos, 140 C.A.2d 913, 919 807 (eaa 33 (1962); Pulos v.

on Uniform State Laws and were ap-

, 205 P.5d




Third Supp.
Memo 66~21,

ZXHIBIT IIT

| 318, _Date, Autedating, Fostdating. (1) The negotiability of sa
instrusent is not effected by the fact that 1t is undated, antedated

o postdated.

(2) Where an instrument is antedated or postiated the time when it
umupmmabythastameauummmtum
mww# a fixad period after date. | |

(3) Where tie instrument or any signature tharecn is dsted, the date -
iz presumsd to be correct. |



Commmercial Code

3201. Trapsfer: Right'to Indorsement. (1) Traosfer of an

ingtrument vests in the transferee such rights as the transferor has
therein, except that e transferes who has himself been a perty to any
fraud or 1llegality affecting the {nstrument or who aa a prior holder
had notice of & defense or claim ageinst it cannot luprove his poaition
by taking from s later holder in dus courss.
(2) 4 transfer of a security interest in an instrument vesta the
tarsgoing rights in the tranaferee to the extent of the interest tmsru-red
{3) Unless otherwine sgreed any transfer for value of an instrument
not then paysble to bearer gives the transferee the specifically enforceable
right %o have the unqualified indorsement of the iransferor, Negotiation
takes effect; coly when the indorsemnt is mede and umbil that time there

is no presumption that the transferee is the owner.
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Commarcial. Gode

- 330k, Y¥otice to Purchaser.

* # )

{3} The purchaser has notice that an instrument is averdue if
he has reasson to know

+* * #*

(c) That he is takingad&mndinmnt after demand has been
mede or more than a ressonable lensmth of time after itIs iaaug. A
. readonable time furacheekdram:andpayahlewithmtheatatesand
territories of the United States and the District of Colusbla is
preaumed to be 30 days.

* * *



Compercial Code

3307. Burden of Establishing Signetures, Defenses and Due Courge.

(1} Unless specifically demded in the pleadings each éignatﬁm on

an instrument in admitted, When the effectiveness of a signature is pui
in issuve

(2} The burden of establishing it i on the party claiming under
the signature; but |
“ (hi. The signature is presumed to be genuine or authorized except -
vhere the action is to enforce the obligation of a purported signer who
has died or become incompetent befure proof is required. |

{2) When signetures are sdmitted or established, production of the
ingtrument entitles a holder to recover on it wunless the defendant
establishes a defense. ' |

(3} After 1t iz shown that & defense exists a person claiming the
rights of a holder in Gue courae. hag the burden of establishing that he
or some perscn under whom he claims is in all reppects a holder in due

cCurse .



 Commercial Code

34k, Comtract of Indorser; Order of Idsbility. (1) Unless the

indorsement otherwise spesifies (¢ by such words as "writhout recourse™)
every indorser engages that upon Qishoner and any necessary notice of
dishonor and protest he wilil pay the instrument according to its tenor
at the time of his indorsement ‘o the holder or to any stubsequent indorser
who takes it up, even though the indorser who takes 1%t up waz not obligated
to do amo. | _ ‘
(2) Unlese they otherwise sgree indorsers are liable to ane another
in the crder in which they indorse, which is presumed to be the order

in which their signatures appear on the instrument.



Coamnercial Code

3416. Contract of Gusrantor. (1) “Payment guaranteed” or

equivalent words added to & signa.turé mean that the éigner engages
that if the instrument is neot paid when due he will pay it according
to its tenor without resort by the holder to any olher party.

(2) "Collection guaranteed” or egquivalent words added to s signa.
ture mean that the signer engages that if the instrument is not paid
when due he will pay it mcqording to its tenor, bub only after the
nolder has reduced his claim egainst the maker or acceptor to judgment
and execution has been retwrned unsatiasfied, or after the maker or
acceptor has become insclvent or it is otherwise apparent that it is
useless to proceed agsinst him.

{3} Words of gﬁa:ﬁa.nty which do not otherwise specify gusrantee
payment.,

(k) No words of gusranty added to the signature of a sole maker or
acceptor affect his liability on the instruoment. Such words added to the
signeture of one of two or more makers or acceptors create a presumptior
that the signature is for the mccomodetion of the others.

{5} When words of guaranty are used presentment, notice of dishonor
and protest are not necessary to charge the usger.

(6) Any guaranty written on the instrument is enforceable notwith-

standing any statute of frauds.

B



Camercisl (ode

3419. Conversicn of Instrwment: Innccent Representative. (1) An

instrument is converted when

(a) A drewee to whom it is delivered for accoptance refuseg to
return it on demand; or

{b) Any person to whomr it is delivered for payment refuses on
demand either to pay or to return it; or

(e) It is peid om & forged indorsement.

{2) In any actice under subdivision (1}, the neasure of liability
is presumed to be the foce amount of the instrument.

{3} Subject to the provisions of this code concerning restrictive
indorsements a representative, ineluding & depositary or collecting bank.
who has in goed faith and in accordence with the reasonsble congercial
standards applicable to the business of such representative dealt with
an instrument or its proceeds cn Vehalf of one who was not the true
owner 1s not liable in converzion or otherwise to the true cwmer beyond -
the amount of sny proceeds remainine in his hands.

{4) An intermediary bank or pavor bank which is not a depositary
bank is not lisble in coaversion solely by reason of the fact that proceeds
of an ifem.indcrsed restrictively (Sections 3205 and 3206) are not paid
or applied consistently with the restrictive indorscment of an indorser

other than its immediate trangferor.



Commercinl Code

35G3. Time of Presentment,.

% 5 *

(2) A resscnable time for presentment is determined by the nature
of the instrument, any ussge of hanking or trade and the facts of the
particular ecsmse. In the ense of an wicertifiled check which is drawn and
payable within the United States and which is not a dreft drewn by & bank
the following are presumed to be reasonabie pericds within which to present
for payment or to initiate bank collechion:

{a)} With respect to the lisbility of the drawer, 30 days after date
or issue whichever igs lster; and

{b) With respect to the liability of an indorser, seven days after
his indorsement. |

{3) Where eny presentment is due on & day which is not a full business
day for elther the person making presentment or the party to pay or accept,
presentment iz due on the next following day which is & full business
day for both parties.

(4) Preserntment to be sufficient must be made at a reascnsble hour,

and if at & bank dwring its banking day.



Commercial Code

3520, Evidence of Dishoncr #nd Wotice .of Dishonor. The following

are admissible as evidence and create & Presumption of dishonor and of
any notice of dishoncr therein shown:
(e} A documert regular in form as provided in the preceding section
which purparts to be & protest;

(b} The purported stamp or writing of the dravee, payor bank or
rresenting bank on the instrument or accompanying it stating that acceptance
cr payment has been refused for reascns consistent with dishonor; |

(¢} Any bock or record of the drewee, payor bank, or amy collecting
bank kept in the ususl course of business which shovs dishonor, even

though there is no evidence of who made the entry.



Conmmercial Code

4201 . Presumption and Duraticn of Ageney Status of Collecting Banks

&and Provisional Status of Credits; Applicability of Artiecle; Item Indorsed

"Pay Any Bank”. (1) Unless a contrary intent clearly appears and prior

to the time that a settliement given by a collecting bank for an item is
or becomes finel {subdivisicn (3) of Section 4211 and Sections 4212 and
4213} the btank is an agent or subagent of the owner of the item and any
settlement given for the item is provisional; This provision applies
recardless of the form of indorsement or lack of indorsement and even
though eredit given for the item is subject to immediate withdrawal as
of right or is in fact withdrawn; but the continuance of ownership of an itenm
by ils owvner and any rights of the cwner to proceeds of the item are sublect
to rights of a collecting bank such as those reswlting from outstanding
aﬂvances on thelitem,and velid rights of setoff. Vhen an item is hapdled
by banks for purposes of presentment, payment and collection, the releve..
provisions of this divisicn aprly even though action of parties clearly -
esiablishes that a particular bank Lias purchased the item and iz the
owner of it. _

{2) After an item has been indorsed with the words "pay any bank"
“~» the like, only a bank mey amcquire the rights of a holder

{a) Until the item has been returned to the customer initiating
coliection; or

{b) Until the item has been specially endorsed by 2 bank to a person

who 18 not a bank.

w0



Comercisl Code

8105. Securities Hegotiable; Presumptions. {{1) Reserved.)

(2) In any sction on a security.

() Unless specifically denied in the Plesdings, each signature
on the security or in a necessary loadorsement is admitted;

(b} When the effectiveness of a signature is put in issue the burden
of cstablishing it is on the paxrty clsiming under the signature but tﬁe
signature is presumed to be genuine or authorized;

{¢) ¥hen signatures are admitted or established production of the
instrument entitles a holder to recover on it unless the defendant
establishes a defense or a defect going to the validity of the security; and

() After it is shown that a defense or defect exists the plaintifrs
has the burden of establishing that he or some peréon under whom he claims

is a person against whom the defense or defect is ineffective {Section 8202;..

w1l
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SECTION 1. Section 1209 iz added to the Commercial Code
to read:
1209, The presumptions in this code are presumptions affecting

the burden of preducing evidence.

COMMENT

The official text of the Uniform Commercial Code adopted the view
that the presumptions in the Commercial Code should be presumptions affecting
the burden of producing evidence. See Uniform Commercial Code Section 1-207¢;,
{"Presumption” or "presumed" means that the trier of fact must find the
existence of the fact presumed unless and until evidence is introduced which
would support a finding of its nonexistence"), VWhen the Commercial Code
was enacted in California, the definition of a presumption was deleted becen. .
it was considered ambiguous and because the California Law Revision Commission
was studying the lew of evidence and it was thought that any revision of the
law of presumptions should await the recommendation of the Law Revision
Commission. See Sixth Progress Report to the Legislature by Senate Fact-
Finding Committee on Judiciary {1959-1961), Part 1, the Uniform Commercial
Code at 439-h41; California State Bar Committee on the Commercial Code, A
Special Report, The Uniform Commercial Code, 37 Calif. State Bar J. 131-132
(March-April, 1962},

Seetion 1209 is added to the Califernis Commercial Code to carry out
the intent of the drafters of the Uniform Commercial Code and to harmonirz~

the provisions of the California Commercial C>de with the presumptions
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scheme of the Evidence Code. G3ection 1209 has the same substantive effect
as subdivision (31) of Ssction 1-201 of the Uniform Commercial Code, but
Section 1209 picks up the comprehensive Evidence Code scheme on presumptions.
See Evidence Code Sections 600-607. Under Evidence Code Section 60k, the
effect of a presumption affecting the burden of producing evidence is to
require the trier of fact to assume the existence of the presumed fact unless
and until evidence is introduced which would support a finding of its
nonexistence, in which case the trier of fact shall determine the existence
or nonexistence of the presumed fact from the evidence and without regard
to the presumption. If contrary evidence is introduced, the presumption is
gone from the case and the trier of fact must weigh the inferences arisin:
from the facts that gave rise to the presumption against the contrary
evidence and resolve the eanflict; See Evidence Code Section 60% and the
Comment to that szection,

Presumptions are established by Commercial Code Sections 1202, 3114(:),
3304(3) (e}, 3307(1)(b), 314(2), 3h16(4), 3419(2), 3503(2), 3510, and
8105(b). See also Sections 3201(3) and 4201,
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SEC.

12Ct.

EIBIT V

. Section 1201 of the Commercial Code is zxended to read:

General Pefinitions. Subject to additional definitions

contained in the subsequent divisions of this code which are applicable
to specific divisions or chapters thereof, and unless the context other-
wise reqguires, in this code:
: {1) “Action” in the sense of a judicial proceeding includeg re-
coupment, counterclaim, setoff, suit in eguity and any other procesd-
ings in which rights are determined.

(2) “Aggrieved party” means a party entitled to resort to a
remedy.

(3) “Agreement” means the bargain of the parties in fact as
found in their language or by implication from other circumstances
including course of dealing or usage of trade or course of performance
as provided in this code (Sections 1205 and 2208). Whether an agree-
ment has legal consequences is determined by the provisions of this
“code, if applicable; otherwise by the law of contracts {Section 1103).
{Compare “contract.”™}

{4) “Bank” means any person engaged in the business of bank-

ing.

(5) “Bearer” means the person in possession of an instrument,
document of title, or securily payvable fo bearer or indorsed in blank.

{6) “Bill of lading" means a document evidencing the receipt of
goods for shipment issued by a person engaged in the business of
transporting or forwarding goods, and which, by its terms, evidences
_the intention of the issuer that the person entitled under the document
(Sectipn T403{4)} has the right to receive, hold and dispose of the
document and the goods it covers. Designation of a document by the
jssuer as a “bill of lading" is conclusive evidence of such intention.
“Bill of lading” includes an airbill. “Airbill” means a decument serv-
ing for air transportation as a bill of lading does for marine or rail
transportation, and includes an air consignment note or air waybill.

(7} “Branch” includes a separately incorporaied foreign branch
of a bank.

(8) “Burden of estab!ishring” a fact means the burden of persuad-
ing the triers of fact that the existence of the fact is more probable
than its nonexistence.

{9 “Buyer in ordinary course of business” means a person who
in good faith and without knowledge that the sale 1o him is in violation
of the ownership rights or security interest of a third party in the
-goods buys in ordinary course from a person in the business of selling
goods of that kind but does not include a pawnbroker. “Buying” may
be for cash or by exchange of other property or on secured or unsecured

-~}



§ 1201 UNIFORM COMMERCIAL CODE Div. 1

eredit and includes receiving goods or documents of title under a pre-
existing contract for sale but does not include & transfer in butk or as
security for or in total or partial satisfaction of a money debt.

(1)) “Conspicuous.” A term or clause is conspicuous when it is
50 written that a reasonable person against whom it is te operate ought
to have noticed it. A printed heading in capitals (as: NONNEGOTIAELE
BILL 0F LADING) is conspicuous, Language in the body of a form is
“conspicuous” if it isin larger or other contrasting type or color. But
in a telegram any stated term is “conspicuous.” Whether a term or
clause is “eonspicuous” or not is for decision by the court.

(11} “Contract” means the total legal obligation which results
from the parties’ agreement as affected by this code and any other
applicable rules of law, (Compare “agreement.”)

(12) “Creditor” includes z general creditor, a secured creditor,
a lien creditor and any representative of creditors, including an as-
signee for the benefit of creditors, a trustee in bankrupicy, a receiver
in equity and an executor or administrator of an insolvent debtor's or
assignor's estate, '

{13) “Defendant” includes a person in the position of defendant
in a cross-action or counterciaim. '

(14) “Delivery” with respect to instruments, documents of title,
; chattel paper or securities means voluntary transfer of possession,

(15) “Document of title” ineludes bill of lading, dock warrant,
dock receipt, warehouse receipt, gin ticket, compress receipt, ang also
any other document which in the regular course of business or financ-
ing is treated as adequately evidencing that the person entitled under
the document (Section 7403(4)) has the right to receive, hold and
dispose of the document and the goods it covers. To be a document
of title a document must purport to be issued by a bailee and purport
to cover goods in the bailee's possession which are either identified
or are fungible portions of an identified mass.

(18) “Fault” means wrongful act, omission or breach.

{17) “Fungible” with respect to goods or securities means goods
or securities of which any unit is, by nature or usage of trade, the
equivalent of any other like unit.

{18} "“Genuine” means free of forgery or counterfeiting,

(18) “Good faith” means honesty in faet in the eonduct or trans-
action concerned.

(20) “Holder’* means a person who is in possession of a docwment
of title or an instrument cor an investment security drawn, issued or
indorsed to him or to his order or to bearer or in blank. :
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(21) To “honor” is to pay or to accept and pay, or where a eredit
so engages to purchase or discount a draft complying with the terms
of the credit.

{22) “Insolvency proceedinge” includes any assignment for the
benefit of creditors or other proceedings intended to liquidate o reha-
bilitate the estate of the perzon involved.

. (23) A person is “insolvent” who either has ceased (o pay his
debts in the ordinary course of business or cannot pay his debts as
they become due or is insolvent within the meaning of the federal
bankruptcy law.

{24) “Money"” means a medium of exchange authorized or adopt-
ed by a domestic or foreign government as a part of its currency.

.- (25) A person has “notice” of a fact when
{a) He has actual knowledge of it; or
(b) He has received a notice or notification of it; or

{(¢) From all the facts and circumstances known to him at the
time in question he has reason to know that it exists. ’
A person “knows"” or has “knowledge” of a fact when he has actual
knowledge of it. “Discover” or “learn’” or a word or phrase of simiar
import refers to knowledge rather than to reason to know. The time -
and circumstances under which a notice or notification may cease to
be effective are not determined by this code.

(26) A person ‘motifies” or “gives” a notice or notification 1o
another by taking such steps as may be reasonably required to inform
the other in ordinary course whether or not such other actually comes
to know of it. A person “‘receives” a notice or notification when

{a)" It comes to his attention; or

" (b} It is duly delivered at the place of business through which
the contract was made or at any other place held out by him as the
place for receipt of such communications.

(27) Notice, knowledge or a notice or notification received by
aty-organization is effective for a particular transaction from the time
when it is broughi to the attention of the individual conducting that
transaction, and in any event from the time when: it would have been
brought to his attention if the organization had exevcised due dili-
gence. An organization exercises due diligence if it maintains rea-
sonable routines for communicating significant information to the per-
son conducting the transaction and there is reasonable compliance
with the routines. Due diligence does not require an individual acting
for the organization to communicate information unless such com-
munication is part of his regular duties or unless he has-reason to
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know of the transaction and that the transaction would be materially
affected by the information.

(28} "Org-c:mi?:atian"" includés a corporation, government or gov-
err.tmental subdivision or agency, business trust, estate, trust, partner-
.shlp or association, two or more pervsons having a joint or common
Interest, or any other legal or cominercial entity.

' {29) “Party,” as distinet from “third party,” means a person
who has engaged in a transaction or made an agreement within this
division,

(30) “Person™ includes an individual or an organization. . (See
Section 1102.)

(31)_ "Presumpiion” or "presumed” means thai the
trier of fact must find the existence of the faect
presumed unless and until evidence is incroduced which
would support a finding of its non-existence,

{32) “Purchasze” includes taking hy sale, discount, negotiation,
mortgage, pledge, lien, issue or reissue, gift or any other voluntary
transaction creating an interest in property.

{33} “Purchaser” means & person who takes by purchase,

(34} "“Remedy"” means any remedial right to which an aggrieved
party is entitled with or without resort to a tribunal.

.{35) “Representative” includes an agent, an officer of a corpo-
ration or association, and a trustee, executor or administrator of an
estate, or any other person empowered to act for another,

{36) “Rights” includes remoedies.

(37 “Security interest” means an interest in personal property
or fixtures which secures payment or performance of an ohligation.
The retenticn or roservation of title by a seller of goods notwithstand-
ing shipment or delivery in the buyer {Section 2401} is limifed in
effect to a reservation of a “security interest.” The termn also includes
any interest of a buyer of ascounts, chattel paper, or contract rights
which is subject to Division 9. The special property interest of a buy-
er of goods on identification of such goods to a contract for sale under
Section 2501 is not a “security inierest,” but a buyer may also acquire
a “security interest” by complyving with Division 9. Unless a lease
or consignment is intended as security, reservaiion of title thereunder
is not a “security interest” hut a consignment is in any event subject
to the provisions on consignment sales (Section 2326). Whether a
leage is intended as security is io be delermined by the facts of each
case; however, {a} ihe inciusion of an option to purchase does not of
jtself make the lease one intebded for security, and (b) an agreement
that upon compliance with the terms of the jease the lessee shall be-
come or has the option to become the owner of the property for noc
additional consideration or for a nominal consideration does make the
lease one intended for security.

-
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(38) “Send” in connectinn with any wisling nr notice means to
deposit in the mail or deiiver for fransimission DY any other usual
means of communication with postage or cost of transmission provid-
ed for and properly addressed and in ihe ease of an instrument to an
address specified thereon or oibsrwise agreed, ov if there he none to
any address reasonable under the civcumstaices. The receipt of any
writing or notice within the time at which it would have arrived if
properly sent has the eifect of a proper sending.

(39) “Signed” includes any symbs! executed or adopted by a par-
ty with present intention to autheniicate a writing.

{(40) “Surety” includes guraranior.,

(41} “Telegram” inciudes a message transmified by radio, tele-
type, cable, any mechanical method of transmission, or the like.

(42) “Term" means that portion of an agreement which relates
to a particular matter.

{43} “Unauthorized” signature or indorsement means one made
without actual, implied or apparent autharity and includes a forgery.

(44) “Value”” Except as otherwise provided with raspect to
negotiable instruments and bank collections {Sections 3303, 4208 and
4209) a person gives “value” for rights if he acquires them

{a) In return for a hinding commitment to extend credit or for
the extension of immediaiely available rredit whether or not drawn
upon and whether or not a chargeback is provided for in the event
of difficulties in collection; or

(b} As security for or in total or pariial satisfaction of a pre-
existing claim; or

(¢} By accepting Jdelivery mmsuuni to a pre-existing contract
for purchase; or

(4} Generally, in return for any copsideration sufficlent to sup-
port a simple contract.

(45) “Warehouse receipt’” means a document evidencing {the re-
ceipt of goods for storage issued by a warehouseman {Section T102),
and which, by its terms, evidences the intention of the issuer that the
person entitled under the document (Section T403(43) has the right to
receive, hold and dispose of the deeument and the goods it covers.
Designation of a document by ithe lssuer as 2 “warehouse receipt” is
eonclusive evidence of such intentior.

(46} “Written” or “writing” includes printing, typewriting or
any other intentional reduction to tangible form. (Stats. 1963, c. 819,
§ 3201)



Third Supp.
Memo £6-21 EXHIBIT VI

SEC. . BSection 1202 of the Commercial Code is amended
to read:

1202. A document in due form purporting to be & bill of lading,
policy or certificate of insurance, official weigher's or inspector’'s
certificate, consular invoice, or any other document euthoriged or
required by the contract to be issued by a third party shall be prima

facie evidence of its own suthenticity and gemineness and of the facts

gtated in the document by the third party. The presumpiion egtablished

by this section is a presumption affecting the burden of producing

evlidence.

COMMENT

Section 1202 creates a hearssy exaeption and establishes a rebuttable
presumption. See Evidence Code Section 602 ("4 statute providing that a
fact or group of fects is prima facle evidence of another fact establishes
& rebuttable presumption") This presumption is classified ae a presumption
affecting the burden of producing evidence. This cerries out the intent
of the drafters of the Uniform Commercial Code. See Uniform Commercilal
Code Section 1-201(31)(defining “presumption" or "presumed”), See also
the Uniform Commercisl Code Comment to Section 1-202 (Section 1202 of
Celifornia Commercial Code)("The provisions of this section go no further
than establishing the documents in question as prima facle evidence and
leave to the court the uvltimate determination of the facts where the
accuracy or authenticity of the documents is questioned. In this conpection

the section calls for a commercially reasonsble interpretation.”)




